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MEMORANDIM FOR THE RECCRD

SURJECT: Disclomue of Medical Records and the Physielan~
Patient Privilege

1., 'This memorandum considers the law surrounding privileged
communications between physician and patient and its appiieation
t0 the question of disclosing CIA medical records to proper adminis-
trative suthorities. An earlier study by this Office is embodled in
o memorendwun of 20 August 1954 (18-9267), which exsmines the problen
enerally; s similer general treatment will be found in 58 Am. Jur.
§ 401 et seq. This paper does not purport to be & general survey
but is, rather, focused upon the particular problem at issue.

2. Comsunications botween physicien and patient were not
privileged at common 1sw. Following the passage of a statute in
New York in 1828 privileging such cammunicetions, similaxr statutes
were introduced elsewhere and sre now in effect in about half the
states (77 ALR 6791 @5 AIR 24 1429). In the absence of such a
statute, physician-patient emmunications are not privileged.

3. Although the exact terms of the statutes vary in different
Jurisdietions, and one must examine the spplicable statute and the
local decisions in evalusting the admissibility of particular
testimony or records in a particular case, the locsl rle, whatever
its detalls, will be & rule of evidence. The statutes are applicable
when, in court, it is eought to introduce the testimony of & physician
concerning information he has obtained in the course of a physician-
patient relationship. If, at this point, the patient objects to the
introduction of this testimony, and if the cese falls within an
applicable statute, the court must (in some jurisdietions, may)
rafuse to permit the testimony.

4, A survey of those jurisdictions of immediate interest to
thie Agency reveals that there is no privilege under the statutes of
Virginie or Maryland, nor is one ambodied in tha Federal Rules of
civil or criminel procedure. A privilege is created by the Pistriet
of Columbia Code, Bection 14+308, vhich, since it appesrs typicel
of such statutes, i1s quoted here in its entirety.
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"Testimony of physicisns<-Inspplicsble in crimiual cases.

In the courte of the Wetrict of Columbis no physician or
surgeon shall be pexmitted, without the consent of the person
af'flicted, or of his legal represantative, to disclose eny
informetion, confidential in its nature, which he sheall have
soguired in sttending a patient in a professional capaclity
and which was necessary to ensble him to aat in that cspaecity,
whether such information shall have been obtained from the
patient or from his family or fram the person or psracns ln
charge of himr PROVIIED, That this section shall not sgply
to evidence ir eriminal csses where the accused 1is charged with
causing the dsath of, or imfiicting ilnjuries upon a human
being, and the disclosure shall bs required in the interests
of public justice.”

5. Bven if the privilege exiats in the Juriadiction, it is the
privilege only of the patient, sot of the physiclen, and the patient
mey waive his privilege, expressly or impliedly, in sdvance or st the
time the guestion arises. The sxtent of the privilege is determined by
the spplicable stetute and is further limited by two court-imposed
restrictions gaenersily recognived. First, the relationship to which
the privilege applies must be cae of eontrect, expreas or implied.
Second, and as en spparent outgrowtb of the first rule, no privilege
sttaches where a physioian is censulted for the purpose of exsminsiion

and pot for treatment, as where & person is swewmined solsly

mmine his physical sbility to work.

6. ¥or maliclous dlsalosures, the patisnt has sometimes been
permitted to meintain a sult for dmmeges, in sn sction described by
one court ss “snalogous to slandler, except the truth 15 no defense”.
No such action is permitied when the disclosure by the physicisn
hes been in complisnce with statute (for exmmple, one requiring the
reporting of certain informstios to public heslth authoritfes) or by
order of & court {vhen the cowrt denies the spplication of privilege
sought % be invoked). Such an action has nothing to do with
privilage statutes.

7+« I bave found no cese im which suit has been brought against
the physicisn becsuse of his disclosure of medical informetion to
the mutusl employer of physicisn and patient. I believe that the
absencs of such cases indicaetes the general recognition by the courts
and the legal profession that in such a situation no ection for
Amueges will lie,

8. When the Fedaral Covermment, rather than & private coupmy,
is the employer, the poasibility of an action for dmmmges belng brought
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is eoven less. The Government may not be sued without 1ts congent.
In glving consent to certain types of tort sctions agsinst the
Govermaent in the Federal Tort Claims Act, the Congress specifically
exsepted alander snd libel setions. Consultation with the General
Coungel's Office of the Veterans Administration, which is goncerned
not only with the medical resords of amployees, but also those of
claimant-veterans, reveals that peither the Veterans Administration
nor eny of ita physicians, either fulle-time or contrect employees,
has ever been the defendant in n civil action arising from the dis-
clopure of medical raaords or informstion. Although the Yeterens
tdministrstion has & ocomplex system of regulstiomns concerning the
disclosure of medical records, I was advised by their Assoclate
General Counsel that they would have no hesitanay in .

this information to &ny persen whatsoever if they felt that the
interest of the public or the patient might be served thereby.

9« In summary, s physician is privileged to withhold informetion
obtalned from the patient only in the courtrgom, and then only if
a statute exlsts suthorizing or requiring such withbolding, 1T the
patient does not waive the sfatuie, if the informmation withheld falls
unfder the statute, and if the court does not direct disclosure.
Qutside the courtroom the physician, like othexr persons, ls subject
to slander or 1ibel suits for mallelous disclosure of information
received confidentially in the course of treating a patient, Jjust
a& he would be mibject to similar setion for malicious relaying of
informeation be hed obtained outside of his professionsl dutles.
Beesuse of his ealling he iz subject to ethieal considerations
which do not bind the average laymen, as s result of which the public
at large, and perheps the courts, might hold him to higher stendards
of conduct. Discussion of information from or sbout the patient in
ihe course of his duties, however, ss in consultation with a fellow
physiclan, is not precluded By any mln of law or ethies.

10, GChepter IX, Bection 1 of the Principles of Medical Ethics
of the American Medical Assogletion, indloates a recognition that law
or common sense often require disclosure of medical records. The
question of propriety, as well as athios, wuld seem to preclude =2
physician from discloping detalled clinieal informetion to persons
whose only benafit therefrom would de a vicarious setisfsction. In
the emse in point, however, vhers the issue is one of &lsclosing
medical records obtained by CIA doctors in the course of CIA business,
concarning CIA exployees, to CIA administrative officers who have been
properly designated by the Director to mmke certain determinatiens for
which this imformation is nedossmry, suech disslosure would seem to
violate no princigle of propriety or ethies. Clearly, it vioclates
no principle of law.
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